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e PP EETTCOND AMENDED DECLARATION, made on the date

hereinafter set forth by Lafayette Bank & Trust Company, an
Indiana corporation, hereinafter referred to as "Declarant”,

WITNESSETH:

WHEREAS, Declarant, as the owner of certain real estate in
Wabash Township, Tippecanoe County, Indiana, which is more
particularly described in the attached Exhibit A, which is
incorporated herein by reference (the "Real Estate") executed a

certain Declaration of Covenants, Conditions and Restrictions for

Blackbird Farms Planned Development, and recorded said
Declaration with the Tippecanoe County Recorder on February 2,
1990 as document number 90-01518;

WHEREAS, Declarant executed a certain First Amended
Declaration of Covenants, Conditions and Restrictions for
Blackbird Farms Planned Development, and recorded said

Declaration with the Tippecance County Recorder on July 31, 1992

as document number 92-16830;

WHEREAS, Declarant now wishes to amend said Declaration in
certain additional particulars and to restate all covenants,
conditions and restrictions for Blackbird Farms Planned
Development in this Second Amended Declaration of Covenants,
Conditions and Restrictions for Blackbird Farms Planned
Development (hereinafter referred to as "Declaration"),

NOW, THEREFORE, Declarant hereby declares that the Real
Estate described above shall be held, sold and conveyed subject
to the following easements, restrictions, covenants and

conditions, which are for the purpose of protecting the value and
desirability of, and which shall run with, the Real Estate and be
binding on all parties having any right, title or interest in the

Real Estate or any part thereof, their heirs, successors and
assigns, and shall inure to the benefit of each Owner thereof.

ARTICLE I

DEFINITIONS

As used in this Declaration, the following terms shall have

the following meanings, unless the context requires otherwise:

Section 1. "Articles" or "Articles of Incorporation" means
the Articles of Incorporation of the Association, as amended from

time to time. The Articles of Incorporation are incorporated
herein by reference.



Section 2. "Apartment Lot" means any one of Lots 189-191
within the Real Estate.

Section 3. "Association" means Blackbird Farms Homeowners
Association, Inc., an Indiana not-for-profit corporation, 1its
successors and assigns.

Section 4. "Blackbird Pond" means that body of water
located in the Common Area, which is designed to handle the
surface water drainage requirements of the Real Estate and is not
to be construed to assure that water will be in the pond at all
times or that any particular level of water will be contained
therein.

Section 5. "Board of Directors" means the Board of
Directors of the Association.

Section 6. "Bylaws" means the Bylaws of the Association, as
amended from time to time.

Section 7. "Common Area" means all of the area designated as
Common Area and Limited Common Area on the recorded Final Detailed
Plans of Blackbird Farms Planned Development, including:

Common Areas A, B, C, D, E, F, G, H, I, J, K, L, M, N,
and O in Blackbird Farms Planned Development, Phase One
as recorded in Plat Cabinet AA-117 & 118 in the
Tippecanoe County Recorder’s Office and Platted in a
part of the Northwest Quarter of Section 13, Township 23
North, Range 5 West, City of West Lafayette, Wabash
Township, Tippecanoce County, Indiana;

AND

Lot 192 and Common Areas P, R, 8§, T, U, and V in Blackbird
Farms Planned Development, Phase Two, Section One, and Replat
of Lot 192 in Phase Three as recorded in Plat Cabinet AA-129
in the Tippecanoe County Recorder’s Office and Platted in a
part of the Northwest Quarter of Section 13, Township 23
North, Range 5 West, City of West Lafayette, Wabash Township,
Tippecanoe County, Indiana

and all other Common Area Lots shown on the Plans (as hereinafter
defined), including but not limited to Blackbird Pond and
embankment areas of Blackbird Pond, all landscaped areas,
driveways, sidewalks, parking areas and recreational areas, if
any, but excluding all Lots (except Lot 192) and dedicated
streets. The Common Area shall be conveyed to the Association not
later than December 31, 1988, and (except with respect to the
Limited Common Area, use of which is limited as provided elsewhere
herein) is to be held for the common use and enjoyment of the
Owners subject to the provisions hereof.



Section 8. "Common Expense" means expenses for
administration of the Association and expenses for the upkeep,
maintenance, repair and replacement of the Common Area and all
other sums lawfully assessed against the Members of the
Association, provided, however, that no expenditure for
improvements to the Common Area in addition to the improvements
shown on the Plans shall be deemed to be a Common Expense.

Section 9. '"Declarant" means either Lafayette Bank & Trust
Company or G&L Development To., Inc.

Section 10. "Dwelling Unit" means one of the living units
located upon a Lot.

Section 11. "Homestead Lot" means any of the following Lots
within the Real Estate:

a. If the Plans are not amended to reduce Lot density North
of Kestral from 52 Lots to 35 Lots, "Homestead Lot"
means Lots 1-81.

b. TIf the Plans are amended to reduce Lot density North of
Kestral from 52 Lots to 35 Lots, "Homestead Lot" means
Lots 1-81 and Lots 136-170.

Section 12. "Limited Common Area" means the driveway areas
abutting certain Lots, which are designated as Limited Common Area
on the Plans and which will not be dedicated to the City of West
Lafayette. The Limited Common Area may be used only for driveway
purposes and only by the Owners of the Lots abutting such Limited
Common Area, and the families, guesgsts, lessees and invitees of
such Owners.

Section 13. "Lot" means any plot of ground designated as
such upon the recorded Final Plans of Blackbird Farms Planned
Development or any part thereof and upon which any Dwelling Unit
is constructed, is to be constructed or has existed. The term Lot

shall be deemed to include the Dwelling Unit, if any, located
thereon.

Section 14. "Member" means a member of the Association.

Section 15. "Mortgagee" means the holder of a first mortgage
lien upon a Lot.

Section 16. "Owner" means a person, firm, corporation,
partnership, association, trust or other legal entity, or any
combination thereof, who owns fee simple title to a Lot.



Section 17. "Plans" means the recorded Final Detailed Plans
of Blackbird Farms Planned Development, as amended from time to
time.

Section 18. "Real Estate" means that certain real estate
described in the attached Exhibit A.

Section 19. "Single-Family Lot" means any Homestead Lot oOr
any Village Lot.

Bection 20. "Village Lot" means any of the following Lots
within the Real Estate:

a. If the Plans mare not amended to reduce Lot density North
of Kestral from 52 Lots to 35 Lots, "Village Lot" means
Lots 82-188.

b. If the Plans are amended to reduce Lot density North of
Kestral from 52 Lots to 35 Lots, "Village Lot" means
Lots 82-135.

ARTICLE II

PROPERTY RIGHTS

Section 1. General Description of Property Rightg. Every
Owner of a Lot within the Real Estate will obtain fee simple
ownership of said Lot and of the improvements ctonstructed thereon.
The Association will perform certain regular maintenance tasks on
the Common Area within the Real Estate, as described herein.

Every Owner will be required to perform all other repairs,
replacements and maintenance on that Owner’s Lot and upon any
Dwelling Unit located thereon.

Bection 2. Qwnership of Common Area. The Common Area shall
be conveyed to the Aggociation not later than December 31, 1998,
and shall be held for the use and enjoyment of the Owners, all of
which shall have the right and easement of enjoyment and in to the
Common Area (except the Limited Common Area, use of which is
limited as provided elsewhere herein), which right shall pass with
title to every Lot, subject to the provisions of this Declaration,
including but not limited to the following:

(@) The right of the Association, upon approval by vote
of 75% of the Class A Members, to dedicate or transfer
all or any part of the Common Area to any public agency,
authority or utility for such CTommon Area purposes and
upon such conditions as may be acceptable to the
Association, provided that any such dedication or
transfer shall be subject to acceptance thereof by the
public agency.



(b) The right of the Association or its Board of .
Directors to adopt such rules and regulations regarding
use of the Common Area and recreational facilities, if
any, by the Members.

(c) The right of the Association, in accordance with
the Articles of Incorporation and Bylaws, to borrow
after the Applicable Date for purposes of repairs,
maintenance and replacement of improvements upon the
Common Area. However, (a) until the Applicable Date the
Association may not enter into -any contract with a term
exceeding one year; (b) all contracts to which the
Association is a party shall be terminable on the
Applicable Date; and (c¢) the Association may not borrow
for any purpose before the Applicable Date without
approval by 75% of the Class A Members.

Section 3. Delegation of Use. Any Owner may delegate, in
accordance with the Bylaws, his right of enjoyment to the Common
Area and facilities to the members of his family, his tenants or
contract purchasers who reside on any Lot.

Section 4. Certain Encroachmentg and Easementg. If by
reason of inexactness of construction, settling after construction
or for any other reason, any Common Area Or improvement upon any
Common Area encroaches upon any other Lot, an easement shall be
deemed to exist and run to the Association for the maintemance,
use and enjoyment of such Common Area. Further, if for said
reasons any Dwelling Unit located upon a Village Lot encroaches
upon the adjoining Lot by not more than one (1) foot, an easement
shall be deemed to exist from the Owner of the Lot upon which said
Dwelling Unit encroaches to the Owner of the encroaching Dwelling
Unit. Each Owner of a Village Lot shall have an easement over and
across any adjoining Lot for purposes of construction, maintenance
and repair of such Owner’'s Dwelling Unit, provided that the Owner
engaging in such construction, maintenance or repair shall upon
conclusion of such work restore the adjoiming Lot to its condition
prior to commencement therecf. <Each Owner shall have an easement
in common with each other Owner to use all pipes, wires, ducts,
cables, conduits, utility lines and other common facilities, if
any, located in the Tommon Area and serving such Owner’s Dwelling
Unit. Notwithstanding the foregoing, no utility shall place any
improvements or utility structures in any location upon the Real
Estate which would interfere with any other improvement shown on
the Plans.

Section 5. Eagement for Utilities mand Public Vehicrles. All
polive, fire and other emergency vehicles, utility vehivles, trash
and garbage collection vehicles, post-office vehicles and
privately owned delivery vehicles shall have the right to enter
upon the Common Area in the Real Estate in the performance of
their duties. Notwithstanding the foregoing, garbage trucks,



street cleaning and snow removal equipment of the City of West
Lafayette will provide service only upon the dedirated streets in
the Real Estate and will mot enter any of the Common Area
driveways. All water, sewer, gas, electric, telephone and ctable
televisgion utilities are to be underground. Street lighting is to
be provided as shown on the Plans. An easement is also granted to
all utilities and their agents for ingress, egress, installation,
replacement, repair and maintenance of such utilities, including
but not limited to water, sewer, gas, telephone and electricity on
the Real Estate; provided, however, nothing herein shall permit
the installation of sewers, slectric lines, water 1lines or other
utilities except as initially designed and approved by Declarant
on the Plans or as thereafter may be approved by the Board of
Directors. By virtue of this easement all of the foregoing
utility cvompanies are expressly permitted to erect and maintain
the necessary equipment on the Real Estate and to affix and
maintain electrical and telephone wires, circuits and conduits on
and under the roofs and exterior walls of Dwelling Units. If any
utility furnishing service requests a specific easement by a
geparate recordable document, the Board of Directors shall have
the right to grant such easement upon the Real Estate without
violating the terms hereof, provided that no such easement shall
conflict with the Plans. The easements gramted herein shall in no
way affect any other recorded easement with respect to the Real
Estate.

An easement is also granted to the Association, its officers,
agents and employees and to any management company selected by the
Asgotiation to enter upon or cross over any Lot or the Common Area
to perform its duties.

ARTICLE III
ASSOCIATION MEMBERSHIP AND VOTING RIGHTS

Section 1. Membership. Every Owner of a Single-Family Lot
shall be a Member of the Association. Membership shall be
appurtenant to each Single-Family Lot and may not be separated
Erom ownership of any such Single-Family Lot. The Owner(s) of the
Apartment Lots shall not be Members of the Association and shall
not be subject to the governance of the Association, nor shall the
Apartment Lots have any obligation to pay Regular Assessments,
Special Assessments or any other assessments, charges or payments
of mny kind to the Association, except payments relating to
Blackbird Pond desctribed in Article X hereof.

Section 2. Classes of Membership. The Assocviation shall
have two classes of membership:

Qk@gg A: Class A Members shall be all Owners of Single-
Family Lots except the Declarant. Ownership of one Single-



Family Lot shall be the sole gualification for Class A
membership.

Clasg B: Class B Members shall be Declarant. Class B
membership shall apply to any Single-Family Lot owned by
Declarant. Class B membership shall cease and be converted
to Tlass A membership upon the first to occur of the
following dates (hereinafter referred to as the "Applicable
Date"):

(a) the date when the written resignation of the
Class B Member(s) as such is delivered to the registered
agent of the Association; or

(b) the date when the totdl votes outstanding in
Class A membership equal or exceed the total votes
outstanding in Class B membership; or

(c) August 9, 1999.

The Class B membership of Declarant with respect to any
individual Lot shall cease and be converted to Class A membership
upon conveyance of that Lot by Declarant to any person or entity.
The Class A membership of an Owner shall terminate when such
person ceases to be the Owner of such Lot, and shall be
transferred to the new Owner of such Lot.

SBection 3. Voting Rights of CTlasses.

Class A: Class A Members shall be entitled to cast one vote
for srach Single-Family Lot owned by such Members on all
matters submitted to a vokte of the Members.

Clasg B: Clagss B Members shall be entitled to ctast three
votes for mach Single-Family Lot owned by such Members on all
matters submitted to a vote of the Members.

When more than one person is an Owner of a Lot, all such
persons shall be Members din the applicable Class, but (except as
provided above with respect to Class B members) their total vote
shall not -exceed one per Lot owned, and such vote shall be cast as
one unit in such manner as the majority of the Owners of such Lot
may agree. In the event such Owners fail to reath amagreement, they
shall not be entitled to vote and shall be considered as
abstaining. In the event some of such Owners do not attend the
meeting, in person or by proxy, those Owners who are in
attendance, in person or by proxy, for purposes of determining the
manner in which their vote shall be cast, shall be considered as
the 80le Owner of the Liot.



The Board of Directors may suspend the voting rights of a
Member during any period in which such Member shall be in default
in payment of any assessment levied by the Association.

Section 4. Functions. The Association has been formed for
the purposes of providing for the maintenance, repair, upkeep,
replacement, administration, operation and owmership of the Common
Area, the enforcement of the covenants contained herein, the
payment of taxes assessed against the Common Area, the payment of
charges For utility service to the Common Area (including
electricity Tor street lighting), and any other necessary expenses
and costs in connection with the Common Area, except as otherwise
limited hereby, and the performance of such other functions as may
be designated to it to be performed under this Declaration.

Section 5. Board of Directors. The powers, limitations on
powers, tompensation, duties, gualifications, terms of office,
method of election, method of removal and other provisions
Toncerning theiBoard of Directors are as set Torth in the Articles
of Incorporation and the Bylaws. The Board of Directors shall be
€lected annually by the Members of the Assgociation, in accordance
with the procedures set forth in the Bylaws.

ARTICLE IV
COVENANT FOR MAINTENANCE ASSESSMENTS

Section 1. Purpose of Assgessments. Maintenance, repairs,
replacements and upkeep of the Common Area shall be provided by
the Agsociation as part of its duties mnd the cost thereof shall
constitute part of the Common Expense. The Association’s agreed
portion of Blackbird Pond maintenance costs pursuant to Article X
hereof also shall constitute part of the Common Expense. Each
Owner shall be respongible for maintaining and keeping such
Owner’s Lot and all dimprovements thereon in a good, clean and
sanitary condition at such Owner’s expense.

Notwithstanding any obligation or duty of the Association to
repalr or maintain the Tommon Area, if due to the willful,
intentional or negligent acts or omissions of an Owner or of a
member of such Owner’s family or a guest, tenant, invitee or other
occupant or visitor of such Owner, damage shall be caused to the
Common .Area, or if maintenance, repairs or replacements shall be
regquired thereby which would otherwise be a Common Expense, then
Such Owner shall pay for such damage and such maintenance, repairs
and replacements as may be determined by the Association unless
such loss is covered by an insurance policy owned by the
Associamtion. If not paid by such Owner upon demand by the
Association, the cost of repairing such damage shall be added to
and become part of the assessment to which such Owner’s Lot is
SBubject.



If any Owner shall fail to maintain and keep msuch Owner’s Lot
or any part thereof in -a good, clean and sanitary condit?onc
exclusive of maintenance of the Dwelling Unit, the Assgociation may
perform any work necessary to do so and charge the Owner of such
Lot for such cost, which cost shall be added to and become a part
of the massessment to whith such Owner’s Lot 1is subject.

The assgessments levied by the Association shall be used
exclusively to promote the recreation, health, safety and welfare
af the residents in the Real Estate and for the costs and expenses
incident to operation of the Association, dncluding without
limitation snow removal for the Common Area, repair and
replacement of improvements on the Common Area, and payment of
other Common Expenses as defined in the Bylaws.

No expenditure for improvements to the Common Area in
addition to the improvements shown on the Plans shall be deemed to
be @ Common Expense, and no assessment (other than a Special
Assessment a8 hereinafter defined) shall be used to pay any
expenditures for such additional improvements.

Notwithstanding any other provisions of this Declaration, the
Articles of Incorporation or the Bylaws, the Owner(s) of the
Apartment Lots shall not be Members of the Assocriation and shall
not be subjett to the govermance of the Association, nor shall the
Apartment Lots have any obligation to pay Regular Assessments,
Special Assessments or any other asseasments, charges or payments
of any kimd to the Association.

Section 2. _Annual Accounting. Annually, after the close of
each Eiscal year of the Association and prior to the date of the
annual meeting of the Association next following the =nd of such
fiscal year, the Board of Directors shall cause to be prepared and
furnished to each Owner = financial statement prepared by a
certified public accountant or firm of certified public
accountants then servicing the Association, which statement shall
show all receipts and -expenses received, incurred and paid by the
Association during the preceding figcal year.

Section 3. Proposed Annual Budget. Annually, before the
date of the annual meeting of the Association, the Board of
Directors shall cause to be prepared a proposed annual budget for
the next Tiscal year estimating the total amount of the Common
Expenses Tor the next fisgcal year and shall furnish a copy of such
proposed budget to each Owner at or prior to the time the notice
of such annual meeting is mailed or delivered to Buch Owners. The
annual budget shall be submitted to the Owners at the annual
meeting of the Assoriation for adoption, and, if =o adopted, shall
e the basis for the Regular Assessments (as hereinafter defined)
for the next fiscal year. At the annual meeting of the Owners,
the budget may be approved in a whole or in part or may be amended
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in whole or in part by m majority vote of the Owners; Dprovided,
however, that in no event shall the annual meeting of the Owners
be adjourned until an annual budget is approved and adopted at
such meeting, either the proposed annual budget or the proposed
annual budget as ammended. The mnnual budget, the Regular
Asgessments and all sums mssessed by the Association shall be
established by using generally accepted accounting principles
applied on a consistent basis.

The annual budget may include the establishment and
maintenance of a replacement reserve fund for replacement and
repair of the Common Area, which replacement reserve fund (if
established) shall be used for those purposes and not for usual
and ordinmary repair expenses. Such replacement reserve fund for
replacement and repair of the Tommon Area shall be maintained by
the Agsociation in a separate interest bearing account or accounts
with one or more banks or savings and loan associations authorized
to conduct business in Tippecanoce County, Indiana selected from
time to time by the Board of Directors.

The failure or delay of the Board of Directors to prepare a
proposed mnnual budget and to furnish a ctopy therecf to the Owners
shall not constitute a waiver or release in any manner of the
obligations of the Owners to pay the Common Expenses as herein
provided, whenever determined. Whenever, whether before or after
the annual meeting of the Association, there is no annual budget
approved by the Owners as herein provided for such current fiscal
year, the Owners shall continue to pay Regular Assessments based
upon the last approved budget »r, at the optdion of the Board of
Directors, based upon ome hundred and ten percent (110%) of such
last approved budget, as a temporary budget.

Section 4. Reqular Agsessments After the Applicable Date.
The annual budget as adopted by the Owners shall, based on the

estimated ctash requirement for the Common Expenses in the fiscal
year as set forth in said budget, contain a proposed assessment
against each Single-Family Lot. The total amount of the annual
budget shall be divided equdlly among the Single-Family Lots.
Immediately following the adoption of the mnnual budget, each
Owner of a Single-Family Lot shall be given written notice of such
assessment against his respective Single-Family Tot (herein called
the "Regular Assessment”). In the event the Regular Assessment
for a particular FTiscal year is dinitially based upon a temporary
budget, such Regular Assessment shall be revised, within fifteen
(15) days following adoption of the final annual budget by the
Owners, to reflect the assessment amgainst -each Single-Family Lot
based upon such annual budget as finally adopted by the Owners.
The aggregate amount of the Regular Assessments shall be equal to
the total amount of expenses provided and included in the Ffimal
annual budget, including any reserve funds as hereinabove
provided. The Regular Assessment mgainst each Single-Family Lot
sirall be paid in advance in one annual installment, payable in
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advance on or before the first day of =ach fiscal year of the
Assoriation. PRayment of the Regular Assessment shall be made tO
the Board of Directors or any Managing Agent, as directed by the
Board of Directors. In the event the Regular Assessment for a
particular fiscal year of the Assocriation was dmitdally based upon
a temporary budget:

(i) if the Regular Assessment based upon the final annual
budget adopted by the Owners exceeds the amount of the
Regular Agsgessment based upon the temporary budget, such
excess shall be payable on or before the first day of
the second month following the determination ©of the
Regular Assessment based upon the -annual budget finally
adopted by the Owners, or

(ii) if the Regular Assessment based upon -the temporary
budget exceeds the Regular Assessmernt based upon the
final annual budget adopted by the Owners, suth excess
shall be refunded to the Owner on or before the first
day of the sscond month following the determination of
the Regular Assessment based upon the mnnual budget
finally adopted by the Owners.

The Regular Assessment for the current fiscal year of the
Association shall become a lien on each Single-Family Lot as of
the first day of each fiscal year of the Association, even though
the final determination of the amount of such Regular Assessment
may not have been made by that date. The fact that an Owner has
paid his Regular Assessment for the current fiscal year in whole
or in part based upon a temporary budget and thereafter, before
the annual budget amd Regular Agsessment are finally determined,
approved and adjusted as herein prowvided, s€lls, conveys or
transfers his Single-Family Lot or any interest therein, shall not
relieve or release such Owner or his successor as Owner of such
Single-Family Lot from payment of the Regular Assessment for such
Single-Family Lot as finally determined, and such Owner and his
successor as Owner of =such Single-Family Lot shall be jointly and
severally liable for the Regular Assessment @as finally determined.
Any statement of unpaid assessments furnished by the Association
pursuant hereto prior to the final determination and adoption of
the annual budget and Regular Assessment for the year in which
such statement is made shdll state that the matters set forth
therein are subject to adjustment upon determination and adoption
of the fimal budget and Regular Assessment for such year, and all
parties to who any such statement may be delivered or who may rely
thereon shall be bound by such final determinations. Regular
Assessments shall be due and payable automatitally on their
regpective due dates without any notice from the Board of
Directors or the Association, and neither the Board of Directors
nor the Association shall be responsible for providing any notice
or statements to Owners for the same.
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Bection 5. Bpecial Assessments. From time to time Common
Expenses of an unusudal or extraordinary nature or not otherwise
anticipated may arise. At such time and provided that any such
assessment shall have the assent of sixty-seven percent (87%) of
all Members who are voting in person or by proxy at a meeting duly
called for this purpose, the Board of Directors shall have the
full right, power and authority to make special assessments which,
upon resolution aof the Board of Directors, shall become & lien on
each Bingle-Family Lot, divided among Single-Family Lots in the
same manner as is set forth above with respect to Regular
Assessments (hereinafter referred to as "Special Assessment”).
Without limiting the generality of the foregoing provisions,
Speciml Assessments may be made by the Board of Directors from
time to time to pay for capital expenditures and to pay for the
cost of any repair or reconstruction of damage caused by Tire or
other casualty or disaster to the extent insurance proceeds are
insufficient therefor under the circumstances described in this
Detlaration. For purposes of this ®ection, repair,
reconstruction and restoration shall mean construction or
rebuilding the Common Area to as near as possible the same
condition as they existed Immedimtely prior to the damage or
destruction and with the same type af mrchitecture. No Special
Asgessment will be made until after the first annual meeting of
the Association after the Applicable Date without the prior
approval of 75% of the Class A Members.

Section 6. Reqular Aggessments Prior to the Applicable Date.
During the period that Dwelling Units Aare being consgtructed within
the Real Estate, it is difficult to -avcurately allocate the Common
Expenses to the individual Single-Family Lots. The purpose of
this Section is to provide the method of the payment of the Common
Expenses during the period prior to the Applicable Date to enable
the Association to perform its duties and functions. _Accordingly,
and notwithstanding any other provision contaimed in the
Declaration, the Articles or the Bylaws or otherwise, prior to the
Applicable Date, the annual budget amd all Regular Assessments and
Special Assessments shall be established by the Board of Directors
without any meeting or roncurrence of the Owners; provided,
however, the Regular Assessments shall be determined in actordance
with the provisions contained in this Section.

The Association may enter dnto a management agreement with
Declarant (or a corporation or other entity designated by
Declarant) (hereinafter referred to as "Management Agent" or
"Managing Agent") in accordance with the provisions of this
Declaration. So long as sSuch management agreement (or any similar
agreement) remains in effect, the Common Expenses and Regular
Assessments shall be paid by Owners to Management Agent.,
Declarant agrees that until the earlier of (1) the termination of
said management agreement or (2) 1 year after the date of
execution thereof, the Regular Assessment shall not exceed One
‘Hurmdred Dollars ($100) per year (the "Guaranteed Maximum Charge").
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After this date (assuming that said management agreement or
similar agreement is still in effect) and so long thereafter =as
said management mgreement (or similar agreement) remains in effect
and the Management Agent continues to perform such functions,
Declarant guarantees that the Regular Assessment shall not exceed
the amount of the Guaranteed Maximum Charge plus a maximum of a
ten percent (10%) increase in the Guaranteed Maximum Charge Ffor
each year. Such adjustments to the Guaranteed Maximum Charge (up
to a ten percent (10%) annual increase as determined by the Board
of Directors) shall be made annually on January 1 of each year =80
long as said management agreement remains in effect and the
Management Agent continues to perform such functions. ™Payment of
such charge shall during such guaranteed period entirely defray
the Owner’s entire obligation for his share of Common Expenses and
shall be the Owner’s entire Regular Assessment. Declarant shall
be responsible for any defirit during such guarantee period;
provided, however, that this guarantee is not intended to include,
and does not include, major physictal alterations or other capital
expenditures not ordinarily anticipated in normal maintenance
operations. <Such -expenditures, if any, must be covered through
Special Assessments.

Notwithstanding any provision herein to the contrary, the
Guaranteed Maximum Charge shall remain at One Hundred Dollars
($100) per year through December 31, 1995.

That portion of the Regular Assessment collected by Declarant
prior to the Applicable Date applicable to any replacement reserve
created shall be held by the initial Board of Directors and shall
not be expended until after the first meeting of Members after the
Applicable Date. Any such replacement reserve collected by
Declarant prior to the Applicable Date shall be retained by the
Association at the Applicable Date.

Payment of Regular Assessments prior to the Applicable Date
with respect to <ach Lot not owned by Declarant shall tommence on
the date of conveyance by Declarant to such new Owner. The first
payment shall be payable on the date of conveyance, with the
amount thereof prorated to said date of conveyance. Thereafter,
payment of the Regular Assessment shall be paid the Tirst day of
each Tiscal year during the periocd prior to the Applicable Date.

Each Owner hereby authorizes the Association and the Board of
Directors mnd its officers to enter into the management agreement
described in this Declaration and to adhere to and abide by the
Same. Any management agreement with Declarant or its designee
shall terminate on the Applicable Date -and shall not provide for
payment of any management fee to Decvlarant or its designee.

Section 7. <Failure of Ownmer to Pay Assessments. No Owner
may exempt himself from paying Regular Assessments and Specrial
Assessments or from contributing toward the Common Expense or
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toward any other expense lawfully agreed upon by waiver of'the use
or =njoyment of the CTommon Area or by abandonment of the Single-
Family Lot belonging to him. Each Owner shall be personally
liable for the payment of all Regular and Special Assessments.
Where the Owner constitutes more than one person the liability of
such persons s8hall be joint and several. If any Owmer shall fail,
refuse or neglect to make any payment of any Regular Assessment oOr
Special Assessment when due, the lien for such assessment on the
Owner’s Single-Family Lot and Dwelling Unit may be filed and
foreclosed by the Association as a mortgage on real property or as
otherwise provided by law. Upon the failure of the Owner to make
timely payments of any Regular Assessment or Special Assessment
when due the Board of Directors may in its discretion accelerate
the entdire balance of unpaid assessments for the current fiscal
year and the Owner and any occupant of the Single-Family Lot and
Dwelling Unit shall be jointly and severally liable for the
payment to the Association and the Board of Directors shall be
entitled to the appointment of a receiver for the purpose of
preserving the Single-Family Lot and Dwelling Umit and to collect
the rentdls and other profits therefrom for the benefit of the
Association to be applied to the unpaid Regular Assessments or
Special Assessments. The Board of Directors may at dts option
bring suit to recover a money judgment for any unpaid Regular
Assessment or Special Assessment without foreclosing or waiving
the lien securing the same. Any action to recover a Regular
Assessment or Special Assessment whether by foreclosure or
otherwise the Board of Directors For and on behalf of the
Assgoctiation shall be entitled to recover from the Owner of the
respective Single-Family Lot and Dwelling Unmit costs and expenses
af such action incurred (including but not limited to reasonable
attorneys Tees) and interest from the date such assegsments were
due until paid at the rate egual to the prime dnterest rate then
being charged by Lafayette Bank & Trust Company, Lafayette,
Indiana its largest amd best corporate customer (or if said bank
is no longer in existence then such rate charged by another
national bank in Tippecanoe County, Indiana =s€lected by the Board
of Directors).

Section 8. Subordination of Assegsment Lien to Mortgage.

Notwithstanding anything contained in this Declaration, the
Articles or the Bylaws, any sale or transfer of a Single-Family
Lot to a Mortgagee pursuant to a foreclosure on its mortgage ©Or
conveyance in lieu thereof, or a conveyance to any person at a
public sale in a manner provided by law with respect to mortgage
foreclosure shall extinguish the lien of any unpaid installment of
any Regular Agsessment of Special Assessment as to such
installment which became due prior to such sale, transfer or
tonveyance; provided, however, that the extinguishment of such
lien cannot relieve the prior Owner from personal liability
therefor. No such sale, transfer or conveyance shall relieve the
Single-Family Lot amnd Dwelling Unit or the purchaser at such
foreclosure sale or grantee dn the event of conveyance in lieu
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thereof, from liability for any imstallments of Regular
Assessments or Specvial Assessments thereafter becoming due or from
the ldien therefor. Such unpaid share of any Regular Assessments
or Special Assessments, the lien for which has been divested as
aforesaid shall be deemed to be a Common Expense collectible from
all Owners {(including the party acquiring the subject Single-
Family Lot from which it arose).

ARTICLE V
TOVENANTS AND RESTRICTIONS

The following covenants and restrictions on the use and
enjoyment of the Lotsg, Dwelling Units and Common Area shall be in
addition to any other Tovenants or restrictions contained herein
and in the Plans, and all such covenants and restrictions mare for
the mutual benefit and protection ©f the present and future Owners
and shall run with the land and inure to the benefit of and be
enforceable by any Owner, or by the Association. &Any conflict
between this Declaration and the Plans shall be controlled by the
Plans. Present or future Owners or the Association shall be
entitled to injunctive relief against any violation or attempted
vidlation of any such covenants and restrictions, and shall, in
addition, be entitled to damages for any injuries or losses
resulting from any violations thereof, but there shall be no right
of reversion or forfeiture resulting from such viclation. These
covenants and restrictions are as follows:

Section 1. Subject to U.B. Postal Regulations, the
Association reserves the right to approve the type of mailboxes
installed on the Real Estate.

Section 2. All Lots and Dwelling Units shall be used
exclusively for residential purposes and for occupancy by a single
Family, except the Lots 189-191, which shdll be used for
multi-family apartment buildings. Except as hereinafter provided,
no structure shall be erected or placed on any Single-Family Lot
other than one single-family dwelling and @ private garage for two
or three vehicles. The total living area of a one-story Dwelling
Unit on a Homestead Lot shall be not less than 1400 square feet
and the total living area ©f a two-story dwelling house on a
Homestead Lot shall be not less than 1800 square Test. The total
living area of a one-story Dwelling Unit on a Village Tot shall be
not less than 1350 square feet and the total living area ©f a
two-story dwelling house on a Village Lot shall be not less than
1500 square feet. The foregoing square footage minimums are
exclusive, in all cases, of porches, decks, patios, garages and
similar areas not regarded as 1living areas.

The total Toundation area (including garage) of a Dwelling
Unit on a Homestead Lot shall be not greater than thirty percent
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(30%) of the total foundation area of the Lot upon which such
Dwelling Unit is constructed. The total foundation area
(including garage) of a Dwelling Unit on a Village Lot shall be
not greater than forty percent (40%) of the total foundation area
of the Lot upon which such Dwelling Unit is constructed.

Each Dwelling Unit on a Single-Family Lot shall have a garage
capable of housing two or three automobiles. Other structures
which are consistent with the high-quality residential character
of the neighborhood may be erected or placed on Lots only with the
express written approval of the Architectural Review Board as
hereinafter described. No changes in the exterior dimensions of
Dwelling Units located on Village Lots shall be made without
approval of the Architectural Review Board.

On vVillage Lots, Dwelling Units may not be constructed nearer
than twelve (12) feet from the Lot line opposite the Lot line used
as a "zero lot line"

Section 3. Real estate taxes are to be separately assessed
and taxed to each Lot. Any real estate taxes or other assessments
which are chargeable against the Common Area shall be paid by the
Asgociation and treated as a Common Expense.

Section 4. Each Owner shall pay for his own utilities which
are separately metered. Utilities which are not separately
metered, if any, shall be treated as and paid as part of the
Common Expense unless otherwise determined by the Association.

Section 5. All driveways shall be of concrete or blacktop
construction and shall be built no later than thirty (30) days
after a new Dwelling Unit is occupied, weather permitting.

Section 6. No permanent outside clothesline shall be
erected, placed or allowed to remain on the Real Estate.

Section 7. No Owner shall permit anything to be done or kept
in his Dwelling Unit or on his Lot or on any of the Common Area
which will result in a cancellation of insurance or increase in
insurance on any part of the Common Area, or which would be in
violation of any law or ordinance or the reasonable requirements
of any insurance underwriting or rating bureau.

Section 8. No nuisance shall be permitted and no waste shall
be committed in any Dwelling Unit, the Common Area or on any Lot.

Section 9. No Owner shall cause or permit anything to be
hung or displayed on the outside of the windows of his Dwelling
Unit or placed on the outside walls of any building, and no sign,
awning, canopy or radio or television antenna or other attachment
or thing shall be affixed to or placed upon the exterior walls or
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roofs or any other parts of any building without the prior written
consent of the Architectural Review Board.

Section 10. No animals, livestock or poultry of any kind
shall be raised, bred or kept in any Dwelling Unit or on any Lot
or any of the Common Area, except that pet dogs, cats or customary
household pets may be kept in a Dwelling Unit, provided that such
pet is not kept, bred or maintained for any commercial purpose,
and does not create a nuisance. Pets shall be taken outdoors only
under leash or other restraint and while attended by its owner,.
Any pet which is causing or creating a nuisance or unreasonable
disturbance or noise, shall be permanently removed from the Real
Estate within ten (10) days after written notice from the Board of
Directors to the respective Owner to do so.

Section 11. The common Area shall be kept free and clear of
rubbish, debris and other unsightly materials.

Section 12. Except for management of the affairs of the
Agsociation, no industry, business, trade, occupation or
profession of any kind shall be conducted, maintained or permitted
on the Real Estate; provided, however, this restriction shall not
be construed to prevent an Owner from (a) maintaining his
professional library therein; (b) keeping his personal, business
or professional records or accounts therein; or (c¢) handling his
personal business or professional telephone calls or
correspondence therein. Such uses are expressly declared
customarily incident to the principal residential use and not in
violation of any restrictions under this Section.

Section 13. "For sale," "for rent" or " for lease" signs may
be displayed upon the Real Estate only for reasonable periods and
only upon the Lot to which such sign relates. No other sign or
other window or advertising display shall be maintained or
permitted on any part of the Real Estate, any Lot or any dwelling
Unit without the prior consent of the Board of Directors;
provided, however, that the right is reserved by the Declarant and
the Board of Directors to place or allow to be placed "for sale"
of "for lease" and other signs on or about the Real Estate in
connection with any unsold or unoccupied Lots and Dwelling Units.

Section 14. All Owners and members of their families, their
guests, or invitees, and all occupants of any Dwelling Unit or
other persons entitled to use the same and to use and enjoy the
Common Area or any part thereof, shall observe and be governed by
such rules and regulations as may from time to time be promulgated
and issued by the Board of Directors governing the operation, use
and enjoyment of the Common Area. Before the Applicable Date, all
rules and regulations for the Common Area shall be subject to
prior approval of 75% of the Class A Members.
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Section 15. No repair work shall be done on the Real Estate
on any vehicles, including passenger automobiles. No truck of any
kind that requires a "truck license", no boat or trailer and no
unlicensed vehicle shall be parked or permitted to remain on any
Lot or any Common Area unless the same is enclosed by a garage and
not exposed to view. Trucks making deliveries or present in
connection with service, repair or construction within the Real
Estate are excepted. Other vehicles of any kind except
conventional passenger cars shall not be parked or permitted to
remain on any Lot or any Common Area for a period in excess of
forty-eight (48) hours unless enclosed by a garage and not exposed
to view. The purpose of this restriction is to preserve the
overall appearance and integrity of the neighborhood. The parking
restrictions set forth herein may be altered, amended or
supplemented by the Board of Directors, provided that all such
alterations, amendments and supplements shall be designed to
achieve the purposes set forth in the preceding sentence.

Section 16. No Owner shall be allowed to plant trees,
landscape or do any gardening in any of the Common Area, except
with express permission from the Board of Directors.

Section 17. The Commcn Area shall be used and enjoyed only
for the purposes for which it is designed and intended, and shall
be used subject to the rules and regulations from time to time
adopted by the Board of Directors.

Section 18. No boats shall be permitted on Blackbird Pond.

Section 13. No swimming shall be permitted in Blackbird
Pond.

Section 20. No Owner may rent or lease his Dwelling Unit for
transient or hotel purposes.

Section 21. No noxious or offensive trade or activity shall
be carried on upon any of the Real Estate, nor shall anything be
done thereon which may be or become an annoyance or nuisance to
the neighborhood. No property shall be used or maintained as a
dumping ground for rubbish. Trash, garbage or other waste shall
be kept in sanitary containers. All equipment for the storage or
disposal of such material shall be kept in a clean and sanitary
condition and out of view of other Lots and the street, except
that garbage containers may be placed within view for the purpose
of garbage pick-up.

Section 22. Any Owner who leases a Dwelling Unit shall lease
the entire Dwelling Unit and shall have a written lease which
shall provide that the lease is subject to the provisions of the
Declaration and any failure of the lessee to comply with the terms
of the Declaraticn, shall be a default under the lease. A copy of
each such lease shall be provided to the Association.
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Section 23. The Board of Directors from time to time may
promulgate further rules and regulations concerning the use of
Single-Family Lots and the Common Area. Copies of rules and
regulations shall be furnished by the Board of Directors to the
Owners prior to the time when they shall be effective. Before the
Applicable Date, all rules and regulations for the Common Area
shall be subject to prior approval of 75% of the Class A Members.

Section 24. No-access easements are hereby reserved as shown
on the Plans. Along these lines, no vehicular access shall be
permitted to or from the adjoining streets. This restriction may
be enforced by the Tippecanoe County Area Plan Commission and
shall be irrevocable except with the prior approval of the
Tippecanoe County Area Planning Commission.

Section 25. Lots 25-28, 34-36 and 38-44 in the Real Estate
are subject to a reservation of a forty (40) foot wide strip of
land along the eastern boundary of said Lots as shown on the
Plans, for street right-of-way purposes. No structures may be
placed within the reserved area of said Lots. If within five (5)
years after the date of recordation of the Plans said reserved
area has neither been acquired by a public body or agency nor have
condemnation proceedings been commenced against said reserved
area, the reserved designation shall be deemed removed from said
regerved area without further action by Declarant or any other
party. Owners of the reserved area shall be responsible for
maintenance thereof.

Section 26. No Dwelling Unit shall be located nearer to the
Lot line of any Lot in the Real Estate than the building setback
lines shown on the Plans, provided that the following additional
restriction shall apply to Homestead Lots: any garage constructed
upon any corner Lot and having a vehicular access door facing the
side street shall be located no nearer than twenty (20) feet from
the side Lot line.

Notwithstanding anything to the contrary contained herein or
in the Articles or Bylaws, including, but not limited to, any
covenants and restrictions set forth herein or otherwise,
Declarant shall have the right to use and maintain any Lots and
Dwelling Units owned by Declarant and other portions of the Real
Estate (other than individual Dwelling Units and Lots owned by
Persons other than Declarant), all of each number and size and at
such locations as Declarant in its sole discretion may determine,
as Declarant may deem advisable or necessary in its sole
discretion to aid in the construction of Dwelling Units and the
sale of Lots and Dwelling Units of for the conducting of any
business or activity attendant thereto, including, but not limited
to, model Dwelling Units, storage areas, construction yards,
signs, construction offices, sales offices, management offices and
business offices. Declarant shall have the right to relocate any
or all of the same from time to time as it desires. At no time
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shall any of such facilities so used or maintained by Declarant be
or become part of the Common Area, unless so designated by
Declarant, and Declarant shall have the right to remove the same
from the Real Estate at any time. Notwithstanding the foregoing,
Declarant’s use of the Real Estate as provided above shall be
limited to uses directly related to sale of Lots in the Real
Estate, and development, congtruction and management of the Real
Estate.

ARTICLE VI
AMENDMENT OF DECLARATION

Section 1. Generally. Except as otherwise provided in this
Declaration, after the Applicable Date amendments to this
Declaration shall be proposed and adopted in the following manner:

(i) Notice. Notice of the subject matter of any
proposed amendment shall be included in the notice
of the meeting at which the proposed amendment is
to be considered.

(ii) Resolution. A resolution to adopt a proposed
amendment may be proposed by the Board of Directors
or by Owners having in the aggregate at least a
majority of the votes of all Owners.

(iii) Meeting. The resolution concerning a proposed
amendment must be adopted by the designated vote at
a meeting duly called and held in accordance with
the provisions of the Bylaws.

(1v) Adoption. Any proposed amendment to this
Declaration must be approved by a vote of not less
than seventy-five percent (75%) of the Class A
Members.

(v) Special Amendments. No amendment to this
Declaration shall be adopted which changes (1) the
applicable share of an Owner’s liability for the
Common Expenses, or the method of determining the
same, or (2) the provision of this Detlaration with
respect to casualty insurance or fidelity bonds to
be maintained by the Association, or (3) the
provisions of this Declaration with respect to
reconstruction or repair of the Common Area in the
event of Fire or any other casualty or disaster, or
(4) the provisions of this Declaration establishing
the Architectural Review Board and providing for
its functions, or (5) the provisions of this
Declaration with respect to the commencement of
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assessments on any Lot, without, in each and any of
guch circumstances, the unanimous approval of all
Owners.

(vi) Additional Special Amendments. No amendment to
this Declaration shall be adopted which imposes a

right to first refusal or similar restriction or
which changes (1) the method of voting, or (2)
reserves for and responsibility for maintenance,
repair and replacement of the Common Area, or (3)
annexation of property to the Real Estate, or (4)
the leasing of Dwelling Units, or (5) termination
of the applicability of this Declaration, without
the consent of at least ninety percent (90%) of the
votes of the Class A Members for the first twenty
(20) years after recording of this Declaration and
thereafter at least seventy-five percent (75%) of
the votes of the Class A Members.

(vii) Recording. Each amendment to the Declaration shall
be executed by the President and Secretary of the
Association and shall be recorded in the office of
the Recorder of Tippecanoe County, Indiana, and
such amendment shall not become effective until so
recorded.

Section 2. Amendments by Declarant Only. Notwithstanding

the foregoing or anything elsewhere contained herein or in any
other documents, the Declarant shall have and hereby reserves the
right and power acting alone and without the consent or approval
of the Owners, the Association, the Board of Directors, any
Mortgagee or any other person to amend or supplement this
Declaration at any time and from time to time if such amendment or
supplement is made (@) to comply with requirements of the Federal
National Mortgage Association, the Government National Mortgage
Association, the Federal Home Loan Mortgage Corporation, the
Department of Housing and Urban Development, or any other
governmental agency or any other public, quasi-public or private
entity which performs (or may in the future perform) functions
gsimilar to those currently performed by such entities, (b) to
induce any of such agencies or entities to make, purchase, sell,
insure or guarantee first mortgages covering lots and Dwelling
Units, (c) to bring this declaration into compliance with any
requirements of applicable statutes, regulations or ordinances or
(d) to correct clerical or typographical errors in this
Declaration or Exhibit A hereto or any amendment to this
Declaration. 1In furtherance of the foregoing, a power coupled
with an interest is hereby reserved and granted to the Declarant
to vote in favor of, make, or consent to any such amendments on
behalf of each Owner as proxy or attorney-in-fact, as the case may
be. Each deed, mortgage, trust deed, other evidence of
obligation, or other instrument affecting a Lot or Dwelling Unit
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and the acceptance thereof shall be deemed to be a grant and
acknowledgment of, and a consent to the reservation of, the power
to the Declarant to vote in Favor of, make, execute and record any
such amendments. The right of the Declarant to act pursuant to
rights reserved or granted under this Section shall terminate on
the earlier of the following dates: (a) the date when the
Declarant no longer hold or controls title to any part or portion
of the Real Estate; (b) the Applicable Date; or (c) December 31,

1998.

Section 3. ZAmendment Prior to the Applicable Date.
Notwithstanding anything to the contrary contained herein, there
shall be no amendment of the Declaration prior to the Applicable
Date without the consent and approval of Declarant.

Section 4. Approval of Amendments. Notwithstanding anything
to the contrary contained herein, there shall be no amendment of

the Declaration without the prior approval of the Tippecanoe
County Area Plan Commission and the West Lafayette City Council
through the planned development rezoning process, which includes
the possibility of consideration as a minor modification by the
Administrative Officer of the City of West Lafayette.

ARTICLE VII
ARCHITECTURAL CONTROL

Section 1. Architectural Control.

(a) The Architectural Review Board. As a standing committee
of the Association, there shall be, and hereby is, established an
Architectural Review Board consisting of three (3) or more persons
ag may, from time to time, be provided in the Bylaws. Until the
Applicable Date, the Architectural Review Board shall be the
Initial Board of Directors. After the Applicable Date, the
Architectural Review Board shall be appointed by the Board of
Directors.

(b) Purposes. The Architectural Review Board shall regulate
the external design, appearance, use and location of improvements
on the Real Estate in such manner as to preserve and enhance
values and to maintain a harmonious relationship among structures,
improvements and the natural vegetation and topography.

(c) Conditions. No improvements, alterations, repairs,
excavation, changes in grade or other work which in any way alters
the exterior of any Lot or the improvements located thereon from
dits natural or improved state existing on the date such Lot was
first conveyed in fee by the Declarant to an Owner shall be made
or done without the prior approval of the Architectural Review
Board, except as otherwise expressly provided in this Declaration.
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No building, fence, wall, Dwelling Unit, or other structure shall
be commenced, erected, maintained, improved, altered, made or done
on any Lot without the prior written approval of the Architectural
Review Board.

(d) _Procedures. In the event the Architectural Review Board
failg to approve, modify or disapprove in writing an application
within thirty (30) days after such application (and all plans,
drawings, specifications and other items reguired to be submitted
to it in accordance with such rules as it may adopt) have been
given to it, approval will be deemed granted by the Architectural
Review Board. A decision of the Architectural Review Board may be
appedaled to the Board of Directors which may reverse or modify
such decision by a two-thirds (2/3) vote of the Directors then
serving. The Architectural Review Board may establish committees
consisting of two (2) or more of its members, which committees
shall exercise such powers of the Board of Directors as may be
delegated to them.

(e) Maintenance of Architectural Control. The Association
may not waive or abandon the procedure for regulating and
enforcing the architectural design of the Dwelling Units nor for
maintaining the Common Area (including the upkeep of common
fences, driveways, lawns and plantings) without the prior written
approval of all Owners.

ARTICLE VIIT
INSURANCE

Section 1. Public Liability Insurance. The Association
shall also purchase a master comprehensive public liability
imsurance policy in such amount or amounts as the Board cof
Directors shall deem appropriate from time to time but not less
than $1,000,000 for bodily injury, including deaths of persons -and
property damage arising out of a single occurrence. Such
comprehensive public liability insurance policy shall cover the
Association, the Board of Directors, any committee or organ of the
Association or Board of Directors, any Member, any Managing Agent
appointed or employed by the Association and all persons acting or
who may come to act as agents or employees of any of the foregoing
with respect to the Real Estate. Such public liability insurance
policy shall contain a provision that such policy shall not be
cancelled or substantially modified without at least ten (10) days
written notice to the Association.

Bection 2. Other Insurance. The Association shall also
obtain any other dinsurance required by Jdaw to be maintained,
including but not limited to workmen’s compensation, and such
other insurance as the Board of Directors shall from time to time
deem necessary, advisable or appropriate, including, but not
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limited to, liability insurance on vehicles owned or leased by the
Association and officers’ and directors’ liability policies. Such
insurance shall inure to the benefit of each Member, the
Association, the Board of Directors and any Managing Agent acting
on behalf of the Association. Each Member shall be deemed to have
delegated to the Board of Directors his right to adjust with the
insurance companies all losses under the policies purchased by the
Board of Directors policies purchased by the Board of Directors
the proceeds of which are payable to the Board of Directors or the
Agsociation.

Section 3. General Provisions. The premiums for all
insurance hereinabove described shall be paid by the Association
as part of the Common Expenses. When any such policy of insurance
hereinabove described has been obtained by or on behalf of the
Agsociation, written notice of the obtaimment thereof and of any
subsequent changes therein or termination thereof shall be
promptly furnished to each Owner, which notice shall be furnished
by the officer of the Association who is required to send notices
of meetings of the Association. 7Under no circumstances shall any
distribution of insurance proceeds or condemnation awards be made
by the Association to any Owners if to do so would be in violation
of the Indiana Not-For-Profit Corporation Act or if the same would
constitute a distribution of earning, profits or pecuniary gain to
the members of the Association; in any such event, any such
insurance proceeds or condemnation awards shall be retained by the
Agsociation for use in the payment of Common Expenses.

Section 4. Insurance by Owners. Each Owner shall have the
right to purchase such additional insurance at his own expense as
he may deem necessary.

Section 5. Condemnation Awards. All proceeds payable as a
result of condemnation of Common Areas shall be paid to the
Association who shall act as trustee and hold such proceeds for
the benefit of the individual Owners.

ARTICLE IX

ACCESS TO RECREATIONAL FACILITIES

Section 1. Access to Facilities. Subject to the terms and
conditions of this Article IX, the Owner of the Apartment Lots
(the "Apartment Owner") agrees to extend to Members of Association
in good standing the right to use the Apartment Owner’s clubhouse,
swimming pool and tennis court facilities (the "Facilities™)
Jdocated on the real estate described below, subject to payment of
an annual fee as described in this Article by each Member of
Association who wishes to use the Facilities during any calendar
year:
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Legal Description of the Facilities

A part of Lot 189 in Blackbird Farms, Phase Three,
Planned Development, as platted in a part of the North
Half of Bection 13, Township 23 North, Range 5 West,
Tity of West LaFfayette, Wabash Township, Tippecanoe
Tounty, Indimna, that part of Lot 189 being more
completely described as follows:

Commencing at the northeastern corner of said Lot 189,
said point being on the southern right-of-way line of
Kestral Boulevard; thence Northwesterly along the
southern right-of-way line of Kestral Boulevard on a
curve to the left, having @ radius point bearing South
£1° 18’ 00" West, 250.00 Teet, a central angle of 50°
16’ 33", a radius of 250.00 feet, an arc distance of
219.37 feet to the point of beginning of this
description; thence South 00° 00’ 00" West, 248.76 feet;
thence North 90° 00’ 00" West, 115.00 feet; thence North
00° 00’ 00" East, 2450.00 feet to the Southern right of
way of Kestral Boulevard; thence traversing the Southern
right of way line of Kestral Boulevard the following two
Toursesg: North 79° 02’ 00" East, 20.00 feet; thence
Easterly on a curve to the right having a radius bearing
South 10° 58’ 00" East, 250.00 Teet, a ctentral angle of
21® 59’ 27", an arc distance 95.95 feet to the point of
beginning containing 0.663 of an acre, more or less.

The above bearings are based on Blackbird Farms, Phase
III, Planned Development.

Section 2. Procedures. <E£ach Member who wishes to use the
Factilities during any calendar year shall sign a Recreational
Facilities Usage Agreement and shall deliver the signed Agreement
to the Apartment Owner with that Member’s annual usage fee. Upon
receipt of the foregoing and confirmation that the Member is in
good standing with Association, the Apartment Owner will provide
such Member identification permitting access to the Facilities.
Membership in good standing with Association and payment ©of annual
usage fees are prerequisites for use of the Facilities by any
Member.

Section 3. Use in Common With Dthers. Members in good
standing of Association shall have the right to use the Facilities
in common with, and under the same terms and conditions =as,
temants of Blackbird Farms Apartments (excepting the requirement
of an annual payment, which shall not apply to tenants of
Blackbird Farms Apartments). Apartment Owner shall have the right
to establish, change and enforce reasonable rules and regulations
concerning use of the Facilities, including limitation of the
hours during which the Facilities are available for use by
Association Members and others and including restrictions on
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parking. Except as provided in Section 13 of this Article,-thg
Facilities shall be made available only to residents of Blackbird
Farms and their guests and invitees.

Bection 4. Term. The covenants in this Article IX shall
begin upon execution and recording of this Second Amended
Declaration and shall tontinue as long as the Facilities are
available Tor use by any resident or tenant of Blackbird farms
Apartments, but in any -event shall extend as least through January

1, 2013,

Section 5. Initial Annual per-Member Payment. Each Member
of Association who desires to use any of the Facilities during any
rvalendar year shall be required to pay to Apartment Owner a usage
Tee. The initial usage fee for any Member of Associmtion shall be
$200.00 per year, payable in advance in one annual installment on
or before April 30 of any calendar year. Usage Tees sshall not be
pro-rated for any reason.

Section &. Adjustments to Usage Fees. Apartment Owner shall
have the right, Bxercisable not more often than mnnually, to

adjust the annual usage fees payable by Members of Association
hereunder. However, no annual increase in usage Tees shall exceed
the increase in the CPI since the date when the then-rurrent usage
fee was set. As used herein, the term "CPI" means the "All Items"
column of the Revised Consumer Price Index for Urban Wage Earners
and Clerical Workers, United States All City Average, published by
the Bureau of Labor Statistics, United States Department of Labor.

Section 7. Ownerghip of Facilities. All Facilities shall
remain the property of Apartment Owner at all times.

Section 8. Use of the Facilities. The Facilities shall be
used by Members of Association in good standing for social and
recreational uses only, and for no other purpose Or purposes
without Apartment Owner’s written consent. No waste or damage
shall be ctommitted upon or to the Facilities. The Facilities
shall not be used for any unlawful purpose, and mo violations of
law shall be committed thereon. Members of Assgociation at their
own cost and expense shall observe and keep all laws, rules,
orders, ordinances and regulations of the federal, state and city
governments and mny and all of their departments and bureaus and
those of any other ctompetent authority relating to the use of the
Facilities.

Section 9. Maintenance of the Facilities. Apartment Owner
shall keep the Factilities and all mechanical and electrical
Systems serving same, in good repair. Notwithstanding the
foregoing, the cost of repairing any damage to the Facilities
caused by any Member of Association, by Apartment Owner, or by -any
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tenant, resident, guest, dnvitee or licensee of either of them
shall be paid by the person causing such damage.

Section 10. Janitorial Services. Apartment Owner at its
expense shall furnish janitoridl servive to the Facilities.

Section 11. Utilities. Apartment Owner shall provide the
Facilities with water, gas, electricity and heating, ventilation
and air cormditioning =service.

Section 12. Non-Liability of Apartment Owner. Apartment
Ownmer shall not be limble in damages or otherwise if the
furnishing of any service by it to the Facilities s interrupted
by fire, waccident, riot, strike, acts of God, or the making of
necessary repairs or improvements or other causes beyond the
control of Apartment Owner.

Section 13. Access by Apartment Owner. _Apartment Owner,
Apartment Owner’s agents, tenants, guests and dnvitees of
Blackbird Farms Apartments, and prospective tenants, purchasers or
mortgagees shall be permitted to inspect, examine and uge the
Facilities at all times, and Apartment Owner shall have the right
to make any repairs to the Facilities which Apartment Owner may
deem necessary.

Section 14. Entire Obligation. _Apartment Owner has not made
any statement, promise or agreement or taken upon itself any
engagement whatever verbally or dn writing that conflicts with the
terms of this Article or in any way modifies, varies, alters,
enlarges or invalidates mny of the provisions of this Agreement,
and no obligation of Apartment Owner shall be implied in addition
to the obligations stated in this Article.

Bection 15. $Successors mnd Assigns. No Member of Association
shall have the right to mssign, -encumber, or in any manner to
transfer such Member’s right to use the Facilities, except to the
purchaser of such Member’s Lot. Subject to the Foregoing
sentence, this Agreement shall be binding upon and inure to the
benefit of Apartment Owner and Members of Association and their
respective successors and assigns, and the obligations of the
Apartment Owner and of Members of Association shall be covenants
running with the land owned by them in Blackbird Farms.

Section 16. Relationship of the Parties. Nothing in this
Article shall be deemed or construed as creating the relationship
of principal and agent, partnership, joint venture or landlord and
tenant between Apartment Owner and the Associmation or any Member
of Association.
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ARTICLE X
POND MAINTENANCE

Section 1. Shoreline Maintenance. Regular mowing,
fertilizing, weed control, leaf and trash removal, cleanup and
other surface maintemance with respect to the shoreline of
Blackbird Pond ("Shoreline Maintenance") shall be provided as
follows: Apartment Owner shall provide Shoreline Maintenance on
that portion of the shore€line and embankment areas of Blackbird
Pond beginning at the southeast corner of Lot 192, thence westerly
around the Blackbird Pond shoreline adjoining McCormick Road, Lot
189, the pool and clubhouse factilities amand the wetlands area to
the morthwest corner of Lot 99. Association shall provide
Shoreline Maintemance on that portion of the shoreline and
embankment areas of Blackbird Pond beginning at the northwest
corner of Lot 99 and continuing to the southeast corner of Lot

152,

Section 2. Pond Maintenance. Apartment Owner shall pay
seventy-five percvent (75%) of the rost of all required Blackbird
Pond maintenance other than Shoreline Maintenance, and Association
shall pay twenty-five percent (25%) »f the cost of all required
Blackbird Pond maintenance other than Shoreline Maintenance. Any
tort Jliambility arising out of Blackbird Pond or the use thereof
shall be divided in the above percentages between Apartment Owner
and the Assoriation. Insurance to cover such potential liability
shall be maintained by each party at all times, with coverage
limits of at least One Million Dollars ($1,000,000).
Notwithstanding the foregoing, the cost of repairing any damage to
Blackbird Pond or to its shoreline caused by any Member of
Association, by Apartment Owner, or by any tenant, resident,
guest, invitee or licensee of either of them shall be paid by the
person causing such damage.

Section 3. Maintenance Decigions. Neither Apartment Owner
nor Association shall have any obligation to pay for Blackbird
Pond maintenance described in Section 2 of this Article unless and
until both parties have approved such maintenance in writing;
provided, that even in the absence of such agreement the parties
shall pay their respective portions of pond maintenance costs to
the extent required by any court or any state or local
governmental entity having jurisdiction thereof.

Bection 4. Term. The term of the tovenants in this Article
Bhall begin on the date this Second Amended Declaration is
executed and recorded, and shall extend as long as Blackbird Pond
exists upon the Real Estate.

Section 5. Arbitration. If any dispute ariging under this

Article capnot be resolved between the parties, the sole method
for resolving the dispute shall be final and binding arbitration
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in Lafayette, Indiana pursuant to the rules of the American
Arbitration Association with one arbitrator selected by each
party, and a third arbitrator selected by the two arbitrators so
gselected. All costs and expenses of the arbitration, including
actual attorney’s fees, shall be mllocated among the parties
according to the arbitrators’ discretion; provided, that if the
dispute arises out of either party’s nonpayment of amounts owed
for agreed maintenance, the prevailing party shall be entitled to
its attorney’s fees in addition to any other arbitration award.
The arkitrators’ award may be ctonfirmed and entered as a fimal
judgment in any court of competent jurisdiction and emnforced
accordingly.

Section 6. Waiver. The waiver by either party of any term,
covenant, or condition in this Article in one dnstance shall not
be deemed to be a waiver of such term, covemant or condition in
the future, or of any subsequent breach therecf or any other term,
covenant or rondition of this Article.

Bection 7. Noticeg. All notices and demands which may be or
are required to be given by either party to the other under this
Article shall be in writing and shall be hand delivered or sent by
United States mail, first class postage prepaid, addressed to
Association in care of its Registered Agent or addressed to
Apartment Dwner at its rental office, or to ssuch other person or
to such other place as Association or Apartment Owner may from
time to time designate in writing to the other.

Bection 8. Entire Agreement. Neither Association nor
Apartment Owner has made any statement, promise or agreement or
taken upon itself any -engagement whatever verbally or in writing
that conflicts with the terms of this Article or in any way
modifies, varies, mlters, enlarges or invalidates any of the
provisions of this Artivle, and mo obligation of Association or
Apartment Owner shall be implied in addition to the obligations
stated in this Article.

Section 9. Successgorg and Assigns. Except as limited herein,
this Article shall be binding upon and dnure to the benefit of
Association and Apartment Owner and their respective successors
and assigns, and the obligations of Association and Apartment
Owner shall be ctovenants running with the land owned by them in
Blatkbird Farms.

Section 10. <Relationghip of the Partieg. Nothing in this
Article shall be deemed or construed @as creating the relationship
of principal and agent, partnership or joint venture between
Agsociation and Apartment Owner, it being understood and agreed
that no provision of this Article nor any acts of Apartment Owner
or Association shall be deemed to ctreate any relationship between
the parties other than the relationship of independent
contractors.
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ARTICLE X

GENERAL PROVISIONS

Section 1. Acceptance and Ratification. All present and

future Owners, Mortgagees, tenants and occupants of the Lots shall
be subject to and shall comply with the provisions of this
Declaration, the Articles of Incorporation, and the Bylaws
incorporated herein by reference, and the rules and regulations as
adopted by the Board of Directors as each may be amended from time
to time. The acceptance of a deed of conveyance or the act of
occupancy of any Lot shall constitute an agreement that the
provisions of this Declaration, the Articles of Incorporation, the
Bylaws, and rules and regulations, as each may be amended or
supplemented from time to time, are accepted and ratified by such
Owner, tenant or occupant, and all such provisions shall be
rovenants running with the land and shall be binding on any person
having at any time any interest or estate in a Lot or the Real
Estate as though such provisions were recited and stipulated at
length in each and every deed, conveyance, mortgage or lease
thereof. All persons, corporations, partnerships, trusts,
associations, or other legal entities who may occupy, use, enjoy
or control a Lot or Lots or any part of the Real Estate in any
manner shall be subject to the Declaration, the Articles of
Incorporation, the Bylaws, and the rules and regulations
applicable thereto as each may be amended or supplemented from
time to time.

Section 2. Negligence. Each Owner shall be liable for the
expense of any maintenance, repair or replacement rendered
necessary by his negligence or by that of any member of his family
or his or their guests, employees, agents or lessees to the extent
that such expense is not covered by the proceeds of insurance
carried by the Association.

Section 3. Costs and Attorneys’ Fees. In any proceeding
arising because of failure of an Owner to make any payments

required to comply with any provision of this Declaration, the
Articles of Incorporation, the Bylaws, or the rules and
regulations adopted pursuant thereto as each may be amended from
time to time, the Association shall be entitled to recover its
reasonable attorneys’ fees incurred in connection with such
default or failure.

Section 4. Waiver. No Owner may exempt himself from
liability for his contribution toward the Tommon Expenses by
waiver of the use or enjoyment of any of the Common Area or by
abandonment of his Single-Family Lot, or by contract to provide
goods or services to the Association until after the first annual
meeting after the Applicable Date.

-30-



Section 5. Severability Clause. The invalidity of any
covenant, restriction, condition, limitation or other provision of
this Declaration, the Articles or the Bylaws, shall not impair or
affect in any manner the validity, -enforceability or effect of the
rest of this Declaration, the Artivles, or the Bylaws, and each
shall be enforced to the greatest extent permitted by law.

Section 6. Pronouns. Any references to the masculine,
femininme or neuter gender herein shall, unless the context clearly
requires to the contrary, be deemed to refer to and include all
genders. 7Use of the singular shall include and refer to the
plural and vice versa as appropriate.

Section 7. Interpretation. The captions and titles of the
various articles, sections or subsections of this Declaration are
inserted herein Tor ease and convenience of reference only and
shall not be used as an aid in interpreting or comstruing this
Declaration or any provision hereof.

Section 8. Enforcement. The Association, any Owner, and the
City of West Lafayette shall have the right to enforce, by any
Pproceeding at law or in eBquity, all restrictions, ctonditions,
covenants, reservations, liens and chargegs now or hereafter
imposed by the provisions of this Declaration. The enforcing
party shall be entitled to recovery ©of its costs and expenses ot
enforcement, dincluding attorneys’ fees, in any such enforcement
action, provided that the Association or other enforcing party
Prevails dn such action. Failure to enforce any covemant or
restriction herein contained shall in no event be deemed a waiver
of the right to do so thereafter.

Section 9. Effect of Second Amended Declaration. This Second
Amended Declaration of Covenants, Conditions and Restrictions for
Blackbird Farms Planned Development replaces, supercedes and
renders null and void the Declaration of Covenants, Conditions and
Regtrictions for Blackbird Farms Planned Development heretofore
executed by Declarant and recorded with the Tippecanoe County
Recorder on February 2, 1990 as document number 30-01518 and the
First Amended Declaration of Covenants, Conditions and
Restrictions for Blackbird Farms Planned Development heretofore
executed by Declarant and recorded with the Tippecanoe County
Recorder on July 31, 1992 as document number 92-1%830.

Section 10. Duration of Regtrigtive Covenants. Except as
otherwise provided herein, the foregoing covenants (or
regstrictions) are to run with the land and shall be binding on all
Pparties and all persons tlaiming under them until January 1, 2001,
at which time said covenants (or restrictions) shall be
automatically extended for successive periods of ten (10) years
unless by vote of a majority of the ten owners of the building
sites covered by these covenants (or restrictions), it is agreed
to change such covenants (or restrictions) in whole or in part.
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IN WITNESS WHEREOF, the undersigned, being the Detlarant
herein, has caused this Second Amended Declaration of Covenants,
Conditions and Restrictions for Blackbird Farms Planned
Development to be executed by Joseph A. Bonner, its President this

day of April, 1994.

iLAFAYETTE/ K & TRUST COMPANY

By:
Joseph A. Bonner, President

PN (e

Robert J. Weeder,
EBxecutive Vice 'President

STATE OF INDIANA )
)  $88:
COUNTY OF TIPPECANOE )

Before me, the undersigned Notary Public, personally appeared
Lafayette Bank & Trust Company, by Joseph A. Bonner, its
President, and Robert J. Weeder, its Executive Vice President, who
for and on behalf of said torporation acknowledged the execution
of the foregoing instrument and swore to the truth of the
statements made therein.

ok
Witness my hand and Notarial Seal this day of

‘ .;Jl'x'*;f\"fﬁv_%
U Apka, 199a.
L i A %k AL W
L i i Notary Public
Vi =
AN My ‘Commission Explres County of Residence:

i fJf'tx\
=¥ ‘ é@ﬂf /é /9% //’fﬂ,ﬂfm’ﬂ%

U.Z2.0. ADMINISTRATIVE OFFICER APPROVAL

The undersigned West Lafayette City Engineer, as
Administrative Officer, pursuant to Section 5.6(d) of the Unified
Zoning Ordinance of Tippecanoe County, does hereby APPROVE the
foregoing Second Amended Declaration and all covenants stated
therein as a MINOR MODIFICATION of the previougly approved

B



Blackbird Farms Planned Development reflected in the Final
Detailed Construction Plang and associated Declaration of
Covenants, Conditions and Restrictions for Blackbird Farms Planned
Development Phase One, Blackbird Farms Planned Development Phase
Three and Replat of Lot 2 in Simmons Subdivision, and Blackbird
TFarms Planned Development Phase Two Section One and Replat of Lot
192 in Phase Three, as recorded in Plat Cabinet AA-118, Document
No. 90-03389, on March 19, 1990, Plat Cabinet AA-119, Document No.
90-03390, on March 19, 1990, and Plat Cabinet AA-129, Document No.
91-20702, on December 20, 1991, respectively, in the Office of the
Recorder of Tippecanoe County, Indiana. This foregoing Second
Amended Declaration also having been accepted and approved for
Blackbird Farms Planned Development Phase Two Section Two on
rezoning Petition Z-1547 by action of the Tippecanoe County Area
Plan Commission on March 16, 1994, and action of the Common
Council of West Lafayette, Indiana, on April 5, 1994, it is now
approved by this Administrative Officer on the 2@ day of

et 717 BAK

Opal M&7Kuhl,
Administrative Officer,
City Engineer of

City of West Lafayette

This instrument prepared by:
STUART & BRANIGIN
By: Erik D. Spykman

32944.1

-33-



EXHIBIT A
Legal Desctription of Real Estate

The North half of the Northwest Quarter of Section thirteen (13),
Township Twenty-three (23) North, Range five (%) West, containing
Eighty (80) acres, more or less.

Also, Lot 2 in Simmons Subdivision as8 recorded in Plat Book 14,
Page 47, Slide A-53 in the Office of the Recorder, Tippecanoe
County, Indiana, containing 0.92 acres, more or less.

32944.1
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